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L INTRODUCTION

then-Preaidential candidate John Mcft

showed on the stadium's two JumboTi

to the November 4, 2008 Presidential |

fit* fltavt tif ifc* fhf«A' IIAMIA iiatfMt mau

I: 1
EXPIRATION OF SOL: 11/2/1 3 (ongoing)

David Raffel

Kansas City Chiefi Football Club, Inc.
John McCain 2008, Inc. and
Joseph Scfamuckler,

in W« ̂ ffieial capacity as treasurer

2U.S.C.§434(b)
2U.S.C.5 441b(a)
11 CPU § 100̂ 6
11C.FJL§ 109̂ 1

rd^^^B^^MM^i^M^M^B ^^B^hA^V^I^^i^
ill Yl • • I • IDn •§¥• S ̂ ^^^^MjHnB

None

nd viHi>ntMw1 fnKute tn A.fnflricm vflABivfM Kv

un that the KHMHII Citv Chiefk Football team

x» screens during a football game two days prior

general election. The tribute was presented prior to

Aftflf tit* TMVMM HAV Pi MV»*iMi^r« •• MM* ttfAtt*

OnefiWeterans' Day celebrmtioni at Arrowhead Stad The
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1 complaiiit alleges that because die tribute was shown two days before the 2008

2 Presidential general election in which McCain was a candidate^ me presentation was

3 essentially free publicity for McCain's Presidential campaign aiid constituted an

4 unigportedin4gnd contribution from the Chiefs.

5 As discussed below, based on the fagfi«*i ciicumstsnces «nd consistent with the
O
to 6 Commission's recent decision to dismiss MUR 6020 (Alliance for Climate Protection),
\jn
|J! 7 we recommend that the Commission exercise its projecnitorial discretion to dismiss this
fM ___
•3T 8 matter.

9 IL FACTUAL AND LMf AL ̂  ALYSIS

10 A. Factnal Background

11 Kansas City Chiefe Football, Inc. ("the Chiefe") is origiiiaUy a Texas corporation

12 that moved ha operations to Kansas City, Missouri in 1963. It operates a professional

13 footr̂ dubwithmtheNatiornlFTO^ The Chiefe' football games

14 are played at Arrowhead Stadium, which is part of the publidy financed and controlled

15 Hairy S. Tnmian Sports Complex owned by the Jackson County Sports Complex

16 Authority, an agent and political subdivision of Jackson County, Missouri. See

17 ^y^jqfffl^mgali^^ (last visited May 6. 2009).

18 As rjart of me NFL'saimual November Veterans' Recogniticmc^

19 Chiefs held its Military Appreciation Day on November 2, 2008 during its only home |

20 game in November before the official November 11, 2008 Veterans' Day holiday. See

21 theGu'eftandMcCarnCcaiinitteeResp

22 Day was advertised to the public as an oppcrtum^ for ciirrent arid foiiner members of the
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1 United States military and their fiunilies to attend an NFL game at reduced prices, and be

2 honored throughout the game with miUtaiy tributes, a "flyover" by inilitaiypliiies, and

3 other imUtary-themed special entertainment 5ige McCain Committee Response at 1. The

4 mititaryappieciation activities w^

5 recognition of past, present, and future U.S. Army sol̂
H
CD 6 notable veterans; a peiibrmance by a local color giiaid; the national anthem by an Army
in
™ 7 sergeant; performance of a mffltar^^^

^ 8 time show featuring a giant United States Flag held by 100 army troops, a tribute to
«3i
CD 9 wounded soldiers, and an Army induction ceremony. See id
0
*~* 10 As it has done in previous years, the C^ersrecnihedfiigh-profile individuals to

11 pay tribute to current and veteran members of the United States military during the

12 celebration as a public service. See Affidavit of Howie Erenberg, the Chiefs1 Manager of

13 Game and Event Presentation, attached to McOun Committee Response. Gene Simmons

14 (fff 1f*if "pmrifffll group KTSS) and $fltiatflr frhn McCViin wcrff Bftlffftffd tft prMfriit

15 videotaped tributes to be shown on Arrowhead Stadium's two JimiboTron screens during

16 the pie-game activities.1 Seeidi the Chiefs Response all. Senator McCain, a prominent

17 Vietnam War veteran, senior Senator on the Senate Aimed Services Committee, and a

18 strong advocate for military veterans, had previously given tributes to United States

19 military personnel prior to his 2008 Presidential bid.

20 McCarn's30-4ecoiid videotaped tribute, wtich

21 country and contained no electoral references, read as fellows:

Time were also videotaped DMUISJBI throughout the gme on the JmnboTron icreeiii from Chiefk DBS



MUR6147
Pint General Counsel's Report
Page4ofl

1 Today at Arrowhead, we are honoriiig the fine men and
2 women in imifbnn who have served and oontinue to serve
3 Ail country. The sacrifice that these men and women
4 maim* allow us to enjoy |BnP<|rBHclcd ncrffHuil freedom ffvil
5 quah^ of life in Ac United States of America, We should
6 honor those who are currency m harm's way defending our
7 freedom, •**** the brave families tfi«t await ifarir nib return.
8 And to all those) who have returned from overseas -
9 welcome home.

10

11 To all men and women serving in our armed forces, to their
12 lmnili«it «nH tn n«r v*t*r»n*' ynii

^ 13 the bravest among us. What you have done for us, we can never
^ 14 do for you. Bm we are mhidrul of that diilmction, and humbled by
^15 h. And our appreciation for your service demands us all to do
<qr 16 what we can, m less tryirig and less cosdyciicumsta^
O 17 keep this nation a place and an idea wormy of the hardships,
& 18 danger and sacrifices you have born so valiantly for us.
H 19

20 Thank you.
21
22 The Chiefs asserts that McCain's tribute and the other military celebration

23 activities were prepared and intend

24 Stadium. 5e^ Affidavit of Howie Erenberg. Available information shows that the

25 football game was televised on FOX TV in both the Kansas City metropolitan area and

26 parts of Florida, and that Wrect TV subscriberewim

27 package were able to watch the game. However, it is unclear whether the pro-game

28 tribute itself was televised.

29 The Chiefs invited Senator McCain and other celebrities to participate in its

30 Veterans' Day celebrations, and accordingly, the Qu'efid^d not chai^ Senator McQu^

31 or any other participant a fee in connection with showing the videotaped tribute. Seethe

32 Chiefs Response at 1. The Chiefs claim that they incurred no additional or incremental

33 costs in showing McCain's 30-second tribute becaiise the JumboTron screens would have
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1 remained on during the celebration regardless. However, the Chiefs did not address

2 whether they incurred any cost mooring &e Affidavit of

3 Howie Erenberg; the Chiefs Response at 3.

4 R
5
6 The Federal Election Campaign Act of 1971. as amended ("the Act"), establishes

m
10 7 limitations, prohibitions, and reporting lequu^

,A 8 nmdft for thft piirpoflff fl^irfhifft|ffiF>g ̂ W^M ^^ctifl^f- Contributions can be monetary or

9 "in-Idnd." In-kind contributions include an expenditure made by any person Min

10 cooperation, consultation, or concert, with, or at the requestor suggestion oft a candidate,

11 his authorized political committees, or their agents," and are subject to the same

12 restrictions and reporting requirements as other contributions.2 2 U.S.C. § 441a(a)(7XA),

13 (BXO; 11 C.F.R. §f 100.52(4X1), 109.21(b). The Commission's regulations at 11 C.F.R.

14 § 109.21 provide that coordinated communications constitute in-kind contributions fh

IS

16 committee, or political party commhtee ̂ ^di cooidinates the communication.3

17 The criteria for a coordinated communicatm

18 by someone other than the candidate or the candidate^ authciized committee (or me

ft don sppcsr fliat MoCahi'i tiibuto cpiiUfiBi n tat indopoodnt expenditure, since it did DOC <%iPlBiH
expren advocacy under 11CFJL1100^2(a)or(b). Stt 2 U.S.C. f 431(17); 11 C.F.R. f 100.16.

9 InS^v./l£Cr5^^^theU.S.DterictO»rtfortbeC^^
ConnBtaiion's nvudoDi of toe content and conduct, studeids or toe cooidinsted eni>|Bit|iniTBtiiTPt
legubtioa et 11 CJ.IL f 10921(c) and (4 vUab^
did not cqfoin toe CommiaUon flan enftralngtheraiulctloM. SOS F.Supp.2d 10 (DJ>.C Sept 12.2007)
(giBiiuBg in pert end denying in pert toe leepective peitm motiotn for mnnneiy judgment). Tne D.C.
Ctaaift enlnn^ the dBttkt CODA wtt ie^

vendon mey ibere meteriel taftnnetion wfth other pi
F.£:CC'5*fl>»//n, No. 07-5360,2008 WL238S661 (D.C.Cir. June 13,

2001).



MUR6147
Pint Genenl ComeTi Report
P*e6of8

1 political party committee, where applicable); satisfaction of one or more content

2 ffftl"dp"flff **i«* itM»livte iMfo «niimimifc!«Hmi« that

3 candidate within a prescribed period prior to an election); and satisfiMtion of one or more

4 conduct standards (which include fhe candidate's Bti<|*fnnl involvement in decisions

5 rcgftrding thE comtpimicatinin). All florae papngf mmt bf tnfft ^y P cftimnwiicatiftn fft bft

U3 6 considered coordinated. 11 CJML § 109.21. Although Respondents concede that the
un
^ 7 third ptong of the test may be vic^^ as being met by the candidate's pa^
fM
<7 8 tribute, they dispute whether the payment or the content prongs of the test were satisfied
«ar
& 9 by the JumboTron tribute. While the Commission could conclude that the disputed

10 prongs also were met -because the Chiefs likely mcurred some unieimbuned costs in

11 creating or producing the tribute and because the message that referenced a clearly

12 identified Presidential candidate within 120 days before an election was displayed on an

13 outdoor advertising facility- fhe Commission need not reach this analysis.

14 In MUR 6020 (Alliance lor Ch^nate Protection), the Coimnission exercised its

15 ptpsecutorial discretion to dismiss allegations that an environmental group had made a

16 coordinated in-kind contribution by featurmg Speaker of the Hoiise of Representatives

17 Nancy Pdori in broadcast and print crnnmimiciitions to caU attention to the need for

18 public action to prevent further climate change. St€ Commission Certification dfrtffd May

19 6,2009. Although mere was mfbnnation suggesting the advertisement met the te^

20 coordinated comnumication, the Commission concluded mat even if the advertisement

21 met the coordinated communication standards, imder the overall circumstances, ̂ iich

22 f^hidftd a basis for concluding &*** the advertisement was not i**tcndcd to infhiffiKT an

23 election, further enforcement action would not be a prudent use of the Commission's
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1 limited resources. 5^gMUR 6020, Statement of Reasons of Chainnan Steven T.

2 Walther, Vice Chainnan Matthew S. Petersen, and Commissioners Cyntfaia L. Bauerly,

3 Caroline C. Hunter, and Donald F.McGahnlL

4 The ovendl cornbimtion of cJicunistanccs in this matter is similar to those in

5 MUR6020. Ine tribute was part of a larger NFL sponsored Veterans' Day program at
in
CD 6 Arrowhead Stadium that honored Anwrican military personnel. The tribute did not
in
^j 7 mention McCain's personal military service or contam any words mat cotdd be viewed as
fSJ

cq- 8 promoting or supporting his candidacy. Further, there is no information snowing mat

O 9 McCam, one of the country's niostpnmiinent veterans, w^
P
H 10 based on his Presidential bid. As the Commission pointed out in its reasoning inMUR

11 6020, both the Chiefs and McCain should have paid closer attention to the appearance

12 created by the tribute's proximity to the election, but these circumstances do not justiiy

13 further enforcement action.

14 Accordingly, to be consistent with the remit hi MUR 6020, we recommend that •

15 uie Commission disniiss this matter and clc^ the file as a n^ j

16 discretion. Ac Hector v. Chaney, 470 U.S. 821. 831 (1985). I

17 ID. RECOMMENDATIONS

18 1. ni«miff fl*** Tn<tftBr M a nuitter of progfffiutofiiil discretion.
19 :
20 2. Approve the attached joint Factual and Legal Analysis.
21 :
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3. Approve the appropriate letters.

4. Closethefile.

Thomasenia P. Duncan
General Counsel

Ann Marie Terzaken
Associate General Counsel

for Enforcement

t-ir-ot
Dale Kathleen Girith

Deputy Associate General Counsel

MnkShonkwUer
Assistant General Counsel

, Philbert
Attorney


